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TRIAL OF LORD COCHRANE, 


On the charge of an escape from the King’s 
Bench Prison. 


epee me 


There are very few events, which have 
excited a greater degree of public atten- 
tion, than the several transactions which 
have taken place with regard to this no- 
bleman, within the space of two years. 
It has given me great pain to observe that 
the public prints in America, stimulated, 
perhaps, by feelings of resentment against 
his uncle, have taken particular pains to 
hold his Lordship up as a common conspi- 
rator. They have, in divers instances, 
by way of proof of the baseness of the 
English nobility, cited the conviction and 
sentence of Lord Cochrane, whom they 
have denominated a swindler. Now, in 
the first place, [ wish the public writers in 
America to be informed, that their impu- 
tations of baseness as applied to the nobi- 
lity in England in general, are very un- 


best of landlords and of masters; they are 
by no means of that description that the 
French Noblesse were ; that is to say, a set 
of petty tyrants; they mix with the peo- 
ple; they are well informed ; partake in 
all manly sports and exercises ; and are 
as brave and as athletic as any other 
part of the population. It is only of the 
Boroughmonger-ship of some of them 
that we complain. For my part, I am 
always ready to yield them the respect 
due to their rank, when they do not 
themselves disgrace that rank, and I have 
no wish to see either their property vio- 
lated, or their just privileges diminished, 
though those of them who have interest 








in being enemies to a reform of Parlia- 
ment, are always endeavouring to repre- 
sent the reformers as entertaining a wish 
totally to destroy all distinctions of rank. 

But, if the American writers, who do 
not seem to perceive, that that which suits 
their country, might not suit our country ; 
if these gentlemen are not quite just to- 
wards our nobility in general, they are 
extremely unjust towards my Lord Coch. 
rane in particular. For, though Mr. 
Gurney has talked so glibly of the 
‘¢ fraud” committed on the Stock Ex- 
change, I defy Mr. Gurney to produce 
any law to justify that appellation, even 
supposing Lord Cochrane to have had a 
full share in the hoar. It is notorious 
that tricks of this sort are played off very 
frequently ; it is notorious that every 
species of deception has been resorted to 
with regard to the funds, that false news, 
false alarms, misleading paragraphs in 
news-papers, and endless devices have 
been made use of, by numerous persons, 
for the purpose of obtaining advantages 


just. Generally speaking,*they are the | over others in the dealings in the funds, 
'and that such persons have never suffered 
|in point of reputation in consequence of 
| . . 

'their having made use of those devices, 
' IL agree that it was not quite becoming in 
| my Lord Cochrane to be concerned in 


| stock-jobbing at all, not because there is 


a law which forbids it, but because it was 


| beneath him; because it was gumbling ; 


because it must necessarily withdraw the 
exercise of his mind frém subjects, the 
study of which could not have failed to 
produce good to his country. And, I 
will not put forward for him the apology, 
that numerous other persons of high rank 
have long been in the habit of stock-job- 
bing; because he ought not to have put 
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himself upon a level with any such per- 
sons. But, when I have gone this length; 
when I have assented to the charge of in- 
discretion, I can go uo farther; and I 
shall always contend, that the word 
fraud is wholly misapplied when made 
use of as applicable to the hoax. 

This is what I should say, had it been 
made as clear to my comprehension as 
the sun at noon-day is to my eye-sight, 
that. he had had a full share in the hoax; 
but, so far this having been made clear to 
me, I am, on the contrary, decidedly of the 
opinion, that he had no more to do with 
the hoax than had any one of those Ame- 
rican writers who denominate him a 
swindler. I have had as good opportu- 
nities of judging as to this matter, as any 
man in England has had. [| heard all 
that Mr. Cocurane Jounson, my Lord 
Cochrane himself, and Mr. Burr had to 
say upon the subject, from the begin- 
ning; and the conviction in my mind is, 
that they were all three pertectly inno- 
cent of the charge. ‘The treatment which 


they have received at the hands of lawyers 
will long be remembered ; and, if there is 
any thing, the want of which I regret 
in the admirable defence, made by his 
Lordship at Guildford on Saturday last, 
it is, that he did not avail himself of that 
opportunity of dealing them blows suffi- 


ciently heavy in return. Well, indeed, 
might he say, that he appeared in person, 
because experience had taught him not to 
trust his defence in the hands of barris- 
ters! Well might he say this; but I 
think he should have gone something 
further, and have made the Town Hall 
of Guildford ring with an expression of 
his indignant feelings upon the subject. 
I commend him greatly for having pleaded 
his own cause, which he did in a manner 
highly honourable to his talents as well 
as to his courage. If he had trusted that 
cause to the hands of the barrister, a very 
small portion indeed of what he uttered 
would have beey uttered op that day ; 
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and, I am thoroughly convinced, that the 
result would have been a simple verdict of 


guilty, and not that special verdict, which, 


to the honour of the Jury, was given, 
and, fo the honour of the audience, was 
received with so much approbation. 

His Lordship, by his perseverance ; 
even by that act which his friends thought 
very indiscreet, namely, his escaping from 
prison, has produced a very great public 
good. ‘The interpretation, which he has 
now given to that act, not only removes 
the charge of indiscretion, which before 
attached to it, but, really, it places it in a 
light that does honour to his mind, both 
as a gentleman and a lover of freedom. 
But, the great good which he has accom. 
plished by these means, is, that déscusston 
amongst the public with regard to the 
conduct of persons in authority; that 
agitation of questions so intimately con. 
nected with personal liberty, which has 
finally excited so much interest and so 
much feeling in his case, and has made 
men so much alive to the treatment of 
other persons, and so watchful as to the 
conduct of persons in power, with regard 
to men deeply engaged in political affairs. 
When the machine of government be. 
comes so complex, when its feelers and its 
claws, as Burke termed them, become so 
numerous, and work in so many different 
ways, itis not by a speech or a writing, 
however able, that an exposure can be 
made. No single effort of any kind is 
adequate to the task. It must bea se- 
ries of efforts; it must be something to 
astound the public; it must be something 
that will compel men to feel and to think, 
in spite of themselves; there must be 
suffering, perseverance, courage, sacri- 
fices of all sorts; but, above all, there 
must be suffering somewhere ; some man 


| must fling himself forward; some man 


must fling himself upon the very pallisa- 
does of power, and say, ‘* do your 
worst.” 

This is what my Lord Cochrane has 
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now done, and, the final effect will be, 
that the people of England will be 
aroused from that lethargy, that deadly 
sleep, which has really been the cause of 
every calamity that has fallen upon their 
country. Within the last month my 
Lord Cochrane has performed ten mil- 
lion times more services to this kingdom 
than he ever performed during the whole 
of the former part of his life. His con- 
duct at the London Tavern Meeting 
merits the thanks of every man in this 
kingdom, who does not live upon the 
taxes. It was an instance of the wonder- 
ful effect which a single man is able to 
produce upon a critical occasion, if he 
has but the courage to avail himself of the 
opportunity. ‘There was nothing new in 
the proposition which his Lordship made 
at that Meeting ; it required no depth of 
thought to conceive it; what he proposed 
was a truth almost obvious; I am sure 
that he himself regarded it as something 
that every man in the country knew as 
well as he did: and yet, it has produced 
a greater quantity of discussion; it has 
elicited a greater quantity of communica- 
tion of thought; it has given a more sud- 
den, a more general, and a more decided 
direction to the public mind, than, as far 
as I recollect, any other act or event has, 
at any time, given. The affair of Lord 
Metvinte and Pirr, in 1804; the affair 
of the Duke of York and Mrs. Crarke, 
in 1809; these agitated the public mind 
a great deal; but, they were of partial 
importance; abuses were brought to 
light, but, the prevention of such abuses 
in future, was promised, and were possi- 
ble, at least. But, upon this occasion, a 
great, a general, a deeply affecting politi- 
cal principle has been put forth, and, by 
the circumstances of the times, has been 
brought into ample discussion, round 
every fire-side in the kingdom; and, 
with the exception of those who live upon 
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I have thus been involuntarily led 
astray from my subject. I will now in- 
sert the account of the trial at Guiip- 
FoRD at full length, as I find it in the Os- 
SERVER news-paper of last Sunday, and 
will then offer such comments on it, as 
seem to me likely to be useful. 


GUILDFORD, Saturpbay, Aut, 17 


THE KING, ON THE PROSECUTION OF WM, 
JONES, ESQ. MARSHAL OF THE KING’S BENCH, 
V. LORD COCHRANE, 


eee 


° 


Lord Cochrane entered Guildford this 
morning about eight o’clock, in a post. 
chaise and four, accompanied by Mr. 
brooks, of the Strand, and a young gen= 
tleman, an acquaintance. The Civil 
Court was crowded to excess at an early 
hour, with the nobility, gentry, and re- 
spectable inhabitants of the county, to 
witness the trial ; it being very generally 
reported, that his Lordship would con- 
duct his defence in person.—Lord Ellen- 
borough, who had hitherto sat at Nisi 
Prius, notified his intention last night, 
late, of disposing of the remaining com- 
och- 


‘ 


mon jury causes, and leaving Lord ¢ 
rane’s case to be tried last, by Mr. Justice 
Burrough ; the noble and learned Judge, 
from motives of delicacy, having deter- 
mined not to try this cause, which would, 
in the ordinary course of the business of 
the assizes, have fallen under his judicial 
cognizance. At haif-past eleven o’clock 
his Lordship having finished all the com- 
mon jury business, adjourned to the 
Crown Court, and in about half av hour 
afterwards Mr. Justice Burrough took 
his seat on the Bench. In the mean time, 
Lord Cochrane, accompani-d by Sir F, 


Burdett and other friends. came into 


Court The Special Jury Pannel was 
then called over by the assecrate, but 
only two ventlemen attending. ‘lr. \lare 


far ti 
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lowing gentlemen were sworn of the 
Jury :— 
Nich. Vincent, Esq.—Wm. Haydon, E-q. 


TALESMEN. 
Richard Atwell John Palmer 
James Rogers Thomas Sells 
James Mumford James Stevenson 
John Hart George Burchell 
John Hall Thomas Child. 

Mr. Adolphus stated the indictment, 
which charged, that in the 54th year o! 
his Majesty, Charles R. De Berenger, Sir 
Thomas Cochrane, Andrew Cochrane 
Johnstone, R. Sandon, A. M‘Rae, and 
others, were duly tried by a Jury of the 


country at Guildhall, in the city of Lon- 





don, before Lord Ellenborough, Chief 


Justice, and convicted of divers conspira- 
cies and misdemeanors. ‘The indictment 
then proceeded to state, that on a subse. 
quent day in Trinity Term, the defendant, 
Sir Thomas Cochrane, was brought into 
Court and adjudged for his offence to pay 
a fine of one thousand pounds, and to be 
imprisoned for twelve calendar months in 
the King’s Bench Prison, during which 
time he was to stand in and upon the 
pillory for the space of one hour, oppo- 
site the Royal Exchange of London, be- 
tween the hours of twelve and two: it 
then stated that the defendant was com- 
mitted to the custody of Wm. Jones, Esq. 
Marshal of the said prison, in execution 
of his said judgment and sentence. It 
then went on to state, ‘that the said 
Sir Thomas Cochrane afterwards, before 
the expiration of the said twelve calendar 
months, for which he the said Sir T. C. 
was so sentenced to be imprisoned as 
aforesaid, and without the said fine upon 
him, the said Sir T. Cochrane, having 
been paid or satisfied, to wit, on the 27th 
day of March, in the 55th of the King, 
with force and arms, unlawfully, wilfully, 
and contemptuously, did escape and go at 
large from and out of the custody of the 
said Marshal, wheresoever he, the said Sir 
Thomas Cochrane, would, and to places 
to the jurors unknown, in contempt of 





our said Lord the King and his laws, to 
the evil example, &c. and against the 
peace, &c.’? There were two other 
counts alledging the offence, with some 
slight variances, and to this indictment 
the Defendant pleaded Not Gui ry, and 
put himself upon the country. 

Mr. Marryatt stated the case to the 
Jury. It was his province to state to 
them the circumstances which had led to 
this prosecution; and though the singu- 
larity of the case had produced a very 
numerous attendance of auditors, it was 
one, the intrinsic merits of which could 
occupy but a very small portion of time. 
He should content himself with stating 
the mere principle of law upon which 
the prosecution was instituted, and then 
sketch out the circumstances of fact, 
from whence the Jury were to draw 
their conclusion of the defendant’s guilt. 
There were many reasons why he should 
not go at length into all the particulars 
of .ghe case, and many more why he 
should not digress beyond the simple 
facts necessary to sustain the present in- 
dictment. He had a slight personal ac- 
quaintance with Lord Cochrane, from 
having met him at the table of a near 
relation of his own; and certainly he had 
nothing to alledge in prejudice of the 
noble defendant’s character and conduct, 
independent of the transaction which now 
brought him before a jury of his country. 
Lord Cochrane had some time since en- 
gaged with several persons in a plan for 
defrauding the Stock’ Exchange; and, in 
execution of that plan, a rumour was 
spread through the city of London, for the 
purpose of deception, of a victory having 
been obtained over the then Ruler of 
France; and a person in the garb of 
a King’s messenger reachedsdug 
all the decorations of trig a Re 
of which was, to impose upeA: ps sons who 
were dealers in the Stocks, ‘and thereby 
to enable those who were holders of such 
property to speculate largely to their ad- 
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yantage. The device had undoubtedly 
the effect intended by its contrivers and 
abettors. Whether Lord Cochrane was 
one of the persons implicated in that con- 
spiracy, to cheat the proprietors of Stock, 
it was not now necessary to inquire: the 
fact was, that he was included with other 
persons in an indictment for that offence ; 
which indictment came on for trial. It 
was not for him (Mr. M.) to go into the 
merits of that trial—it was sufficient for 
the present purpose to state, that a Jury 
of the country, appointed to inquire into 
its circumstances, found Lord Cochrane 
guilty; and, upon a subsequent applica- 
tion by the Noble Lord for a new trial, 
the Court were satified with the verdict, 
and refused to enter into a new inquiry. 
The necessary consequence was, that 
Lord Cochrane received sentence of con- 
viction ,and was adjudged to be committed 
to the custody of the Marshal of the 
King’s Bench Prison, for the term of 
twelve calendar months, and to pay a fine 
of 10007. and to be further imprisoned 
until that fine should be paid. ~ Lord 
Cochrane therefore had two things te 
perform, and which a due obedience and 
submission to the laws of his country 
required of him, namely, with patience to 
await the expiration of his imprisonment, 
and cheerfully to pay that fine, which the 
justice of his country had imposed upon 
The period of his imprisonment 
would have expired, by afflux of time, on 
the twenty-first day of June, 1815, the 
sentence having been passed upon him on 
the same day of June in the preceding 
year, 1814. One of the charges against the 
defendant was, that he escaped from prison 
before the twelve months expired. Another 
was, that he took an opportunity of mak- 
ing his escape before the 1000/. fine was 
paid; and he (the Learned Counsel) was in 
asituation to prove these charges most sa- 
tisfactorily. In the first place, because the 
time of his imprisonment had not elapsed 


him. 
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place in the month of March, 1815, be- 
tween three and four months before the ex- 
piration of the year; and, secondly, because 
Lord Cochrane had actually paid the fine at 
a period subsequent to his liberation— 
namely, on the 3d July, 1815. This pro- 
secution was instituted by the Marshal of 
the King’s Bench prison, who, properly 
speaking, was the person who had Lord 
Cochrane in custody, and who was in some 
degree amenable to the public for the de- 
tention of persons committed to his charge. 
If the Marshal permitted such persons to 
escape voluntarily, he was liable to an in- 
dictment, and punishment. 
The Marshal had two objects in view by in- 
stitu‘ing the present prosecution—the most 


very severe 


prominent of which was, his own vindication 
from all suspicion of connivance at the de- 
fendant’s escape ; and the next was, to hold 
out to the hundreds of persons entrusted to 
his custody, that there was no possibility of 
escaping without punishment for such an 
offence, by shewing that even a person of 
the highest rank in the realm could not 
violate the laws of his country with im- 
punity. In what manner the defend- 
ant’s escape was effected, the prosecutor 
and his counsel were utterly ignorant. 
Whether it was done by stratagem, or by 
assistance from without the prison walls, 
the prosecutor was wholly uninformed: 
he knew it was not done by his own con- 
nivance, or by any contrivance to which 
he was privy. Lord Cochrane was seen 
for the last time by the attendants of the 
prison on Saturday the 6th of March; 
and he was not missed until a day or two 
afterwards; and he was not recaptured 
until the 2ist of the same month. There 
was reason to suppose that soon after his 
escape, Lord Cochrane was very anxious 
to return to confinement when he was 
aware of the consequences. With the 
motives of his conduct, or the means of 
his escape, the Jury had nothing to do; 
it was sufficient that he was seen at large 
by a great many persons before the time 





at the period of his escape, which took 
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of his imprisonment had expired. On the 
2ist of March the defendant, being a 
Member of Parliament, was seen in the 
House of Commons some hours before the 
Speaker took the chair; and the prose- 
cutor having heard the place of his re- 
treat, went in company with his assist- 
ants, and took him prisoner on the same 
day, in the lobby of the House of Com- 
mons. ‘This was the short outline of the 
case. As to the facts which were neces- 
sary to support this indictment, they 
would be proved beyond the possibility 
of doubt. ‘The principle of law applicable 
to the case was quite clear. It was sim- 
ply this: the King’s subjects owed obe- 
dience to the magistrates and constituted 
authorities; they were bound to acquiesce 
in the sentences which the magistrates 
pronounced. Indeed, so well established 
was this principle, that if a man sentenced 
to the stocks made his escape from the 
persons empowered to see the senteice 
carried into execution, he was liable by 
the old law to be indicted as a felon. 
Undoubtedly the law in modern ‘times 
had been ameliorated; and where there 
was no actual breach of prison, but the 
party escaped by stratagem or manage- 
ment, he was indictable only for an escape, 
or for going at large before the expiration 
of the time of his imprisonment—an of- 
fence which was certainly not subject to 
the severe penalties entailed upon the 
person who broke the prison walls, or 
forced the doors. In this case it was not 
imputed to Lord C. that he broke the prison 
walls, but only that he broke its boundaries 
—and was out of prison long before his 
sentence had expired. This allegation was 
incontrovertible; because it would be proved 
that he was re-captured in the month of 
March, at a time when his period of im- 
prisonment had three months or more to 
run—added to this, was the fact of his 
having actually paid the fine of 1000/. on 
the following third of July. The only 


inquiry of to-day was, whether Lord Coch- 
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rane had escaped from his confinement in 
the King’s Bench prison before the twelve 
months were expired. Of that fact there 
could be no doubt. Lord Cochrane ap- 
peared to day without Counsel; but whether 
his object was merely to watch the legal 
proof of the misdemeanour against him, or 
to meet the charge by a speech and evi- 
dence, was at present uncertain. Whatever 
course the Noble Lord might think proper 
to take, he (Mr. Marrvatt) should confine 
himself to the simple facts of the case, 
which lay in an extremely narrow compass, 
and of the result of the inquiry there 
could not bea doubt entertained. With 
the sentence the Jury had nothing to do; 
that would be matter of consideration of 
the Court of King’s Bench in the ensuing 
term. 


Mr. Richard Gude, examined by Mr, 
Gurney—stated that he was clerk in the 


Crown-office; and produced a copy of 


Lord Cochrane’s commitment to the 
King’s Beygch Prison in execution of his 
sentence; and also a copy of the rule of 
Court by which his commitment was 
made out. These documents were put in 
and read by the Associate. 


Thomas Gibbons, examined by Mr. 
Adolphus.—Witness was Ellen. 
borough’s tip-staff; he was present in the 
Court of King’s Bench when defendant 
was brought up and received the sentence 
of the Court of King’s Bench, ov the 21st 
of June 1814. In consequence of the 
judgment, and in obedience to the order 
of the Court, witness conveyed the defen- 
dant to the King’s Bench Prison, in exe- 
cution of his sentence, and delivered him 
into the custody of the jailors ; witness 
afterwards saw the defendant on the 21st 
of March 1815, about two in the after- 
noon, in the House of Commons, and 
with the assistance of Mr. Jones, the 
Marshal, Mr. Brooshoft, the Deputy 
Marshal, Lavender, the Bow-Street offi- 
cer, Poole, a tip-staff, and another officer, 
took him into custody, and conveyed him 
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back to the King’s Bench, and replaced 
him in confinement. 

Cross-examined by Lord Cochrane. 

By what authority did you convey 
Lord Cochrane from the Court of King’s 
Bench to the King’s Bench Prion, on the 
Qist of June, 1814 ?— A. I was present 
in Court, and heard your Lordship’s sen- 
tence pronounced by the Judge ; and, in 
performance of my duty, as directed by 
the Court, I took your Lordship to the 
King’s Bench Prison, in execution of 
your sentence. I delivered you to the 

Turnkey, in obedience to my orders. 

Q. Was the Marshal present when 
you delivered Lord Cochrane into the 
custody of the ‘Turnkey ?—The Marshal 
was not present. 

Q. Do you consider a deliverance to 
the Turnkey a deliverance to the custody 
of the Marshal of the King’s Bench, and 
do you know whether the Turnkey had 
any authority to act?—I knew nothing 
of the authority of the Turnkey ; | acted 
in obedience to my orders, and I deliver- 
ed your Lordship into the custody of the 
Turnkey as the servant of the Marshal. 

Q. Had you any authority to act on 
that occasion ?—I had no authority to act 
by except the verbal orders of the Lord 
Chief Justice, which were quite sufficient 
for me. I was present at the proceeding, 
and heard the judges’ orders pronounced, 
with which I immediately complied, and 
delivered your Lordship into the custody 
of the Turnkey. 

Q. Will you take upon yourself to 
swear, that the person into whose custody 
you delivered Lord Cochrane, was a 
Turnkey duly authorized to act as such? 
—I know nothing of tiie person’s autho- 
rity; he acted as Turnkey, and I deliver- 
ed your Lordship into his custody, as the 
acting officer on duty. 

Q. Wil! you take upon yourself to say 
that the persons into whose custody you 
delivered Lord Cochrane, were really 
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Mr. Justice Burrough.—The only 
question is, were they acting as such at 
the time; were they then on duty as 
‘Turnkeys ?—They were the persons who 
opened the gates, and were on duty at the 
time. 

Q. (By Lord Cochrane,) Will you 
take upon yourself to swear that they 
had ** the run of the key?”—I don’t 
know of any such circumstance;- they 
were the Marshal’s servants, and acted 
under his orders. 

Q. The Marshal was not present ?— 
No; he was not. 

Q. Do you consider the delivery of 
Lord Cochrane at the time to the turn- 
keys, a delivery to the Marshal, the Mar- 
shal not being present ?—I certainly con- 
sidered a delivery to the custody of the 
Marshal of the King’s Bench, in obedi- 
ence to the orders of the court—the 
principal officers, Mr. Morris and Mr. 
Deveant being then on duty. 

Q. Then, to the best of your belief, 
and upon your oath, you never saw the 
authority upon which those persons acted ? 
—I only know that they were acting offi- 
cers of the prison. 

Q. You think the Marshal was not 
present?—-I have already said he was 
not, 

Re-examined by Mr. Adolphus.——The 
persons to whom the defendant was deli. 
vered were acting as turnkeys and offi- 
cers of the prison; defendant was deli- 
vered to their custody in the usual way 
in which all other persons committed by 
the Court of King’s Bench were delivered, 
in obedience to the order of the Court, in 
execution of their sentence.—Examined 
by Mr. Justice Burrough.--Witness was 
in the habit of conveying prisoners to 
the King’s Bench prison, and generally 


delivered them to the custody of the same 


persons. 
Mr. John Emanuel Brooshooft, deputy 
Marshal of the King’s Bench prison.— 
The defendant was committed to prison 
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on the 21st of June last, in execution of 
his sentence, and remained there until his 
escape took place, which was some tiie 
in the month of March, but witness could 
not precisely state the day. Witness 
first heard of the defendant’s absence 
from prison about the 8th or 9th of 
March, when he searched and found the 
defendant was missing. He was after- 
wards present on the @2Iist of March, 
when defendant was taken into custody 
in the House of Commons. ‘There were 
no other Members in the House at the 
time, and the Speaker was not then in 
the Chair The House of Commons was 
not a part of the rules or limits of the 
King’s Bench prison. Defendant was 
reconveyed to confinement, and under- 
went the remainder of his sentence of im- 
prisonment. On the 2d of July, witness 
accompanied defendant’s secretary to the 
Crown-oflice, where the fine of. 10001. 
was paid. Defendant was liberated on 
the same day. 

Cross examined by Lord Cochrane.— 
Q. Were you present when Lord Coch- 
rane was committed ?—No; [ was not 
present: this 1 recollect. 

Q. Was the Marshal present when 
Lord Cochrane was delivered into cus- 
tody at the King’s Bench prison ?—No, 
certainly not. : 

Q. Do you consider the delivery of 
Lord Cochrane into the custody of the 
turnkeys, a delivery into the custody of 
the Marshal ?—I certainly consider a de- 
livery into the custody of the officer of 
the prison in effect a delivery into the 
custody of the Marshal. 7 

Q. Do you know by what authority 
Mr. Jones the Marshal, acted on that oc- 
casion; and do you not know that in 
point of fact the Marshal was not acting 
in his office of Marshal ? 

Mr. Justice Burrough.—The question 
is not upon what authority the Marshal 
acted, or whether he properly discharged 
the duties of his office. We have no 





right to inquire into that subject. The 
issue is not whether Mr. Jones, the Mar. 
shal, in point of law acted legally and 
properly, but the question is whether the 
Defendant, being legally delivered into 
custody, escaped from that custody before 
the period of his imprisonment had ex. 
pired. 


Lord Cochrane. “I submit to your 
Lordship, that it is of material impor- 
tance to enquire whether an officer, hold. 
ing a certain situation to which certain 
duties are assigned, has performed those 
duties. Does not your Lordship think it 
is an important issue in this case, whether 
that officer, holding such a situation, has 
performed the duties of his office, and 
whether that officer can be considered as 
legally executing the duties of. his office, 
when it appears, by the evidence, that he 
was not present.” 


Mr. Justice Burrough.— We have no- 
thing to do with the authority or the du- 
ties of the Marshal. The question is, 
whether tpso facto the defendant has been 
legally committed to custody ? If the offi- 
cer does not perform his duty, or misbe- 
haves himself, he may be removed from 
his office, or punished for any misbehavi- 
our init; but that is not the offence we 
are now trying. 


Lord Cochrane.—It is clear upon my 
cross-examination of the witness, that 
Mr. Jones, the Marshal, was not in the 
exercise of his office, nor performing the 
duties assigned to him, and that he was 
not acting agreeably to the tenor of his 
commission. 


Mr. Justice Burrough.—** He was ex- 
ercising the office of Marshal, and the de- 
fendant was delivered to the custody of 
his servants acting on his behalf.’ The 
Marshal might not be personally acting, 
but still he was legally exercising his of- 
fice through the medium of his servants. 

Lord Cochrane.—‘ I trust I may be 


permitted to call your Lordship’s atten- 
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tion to the terms of the commission under 
which Mr. Jones is authorised to act. 

Mr. Marryatt.—I submit to your Lord. 
ship, it is not competent for the Court to 
enter into any such enquiry as this. 

Mr. Justice Burrough.—I take the ob- 
jection of my Lord Cochrane to be rather 
to suggest what is the nature of the offi- 
cer and the nature of the commission 
under which the Marshal acts. 

Lord Cochrane then read a passage from 
the Report of the Committee of the House 
of Commons on the subject of the King’s 
Bench prison. ‘The definition of the 
duties of the office of the Marshal of that 
prison were there contained, the principle 
of which was that he should be present 
and personally acting in the discharge of 
functions. 

Mr. Justice Burrough—** Whatever 
objection may be made to the manner in 
which the duties are performed, that does 
not make the office void. He still acts as 
the ostensive officer in the government of 
the prison. 

Mr. Marryatt submitted that the Court 
ought not to enquire into the manner in 
which the duties of the office were dis- 
charged. 

Lord Cochrane then objected, that the 
evidence adduced did not sustain the 
language of the indictment, which charged 
him with having, with force and arms, 
contemptuously escaped from prison. 

Mr. Justice Burrough said, that this 
was merely formal language, in which all 
indictments of this sort were formed. 
Whether the escape was effected with 
violence or not, was of no consequence. 

Mr. Marryatt said, that the same lan- 
guage was used in cases of libel and per- 
jury. 

Mr. Justice Burrough.—‘‘ The day is 
not at all material. There are very few 
cases in which it is necessary to alledge 
the precise day on which the offence was 
committed.” 

Lord Cochrane then resumed his cross 
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examination of the witness, who stated 
that he never knew of any case where a 
Crown prisoner was at liberty to go at 
large. He never knew that Sir William 
Manners had the benefit of the rules, 
though certainly that person was not con- 
fined within the four walls of the prison. 

Lord Cochrane then submitted, that 
it was material to state in the indictment 
a precise day on which the escape had 
taken place. 

Mr. Justice Burrough.-—‘ Sir William 
Manners never escaped from prison, 
therefore, that case is not applicable to 
the present. But even supposing he was 
improperly indulged with his liberty, that 
is only matter of complaint. against the 
officer, and has nothing to do with the 
present case. Your case is to shew that 
you were really in prison at the time you 
are alleged to haveescaped. Their case 
is, that you were at large before your 
Lordship’s imprisonment expired. If you 
can shew that this is not so, the case is 
answered. 

Lord Cochrane declined further cross- 
examination. 

Mr. Marryatt here closed the prosecu. 
tor’s case. 

Lord Cochrane now rose and addressed 
the Court and Jury; he observed that 
with a viewto trespassing as short a period 
as possible upon their attention or their 
time, he had committed to paper such 
matters as he thought it was necessary 
should be understood by the Jury before 
they came to a decisive conclusion, and 
coneeiving as he did, that the injustice 
done to him on a former occasion was in 
part attributable to the conduct of his 
counsel, he had resolved, in his instance, 
to appear in his own defence. Relying 
principally on these considerations, his 
Lordship then proceeded to read his writ- 
ten speech, which was as follows :— 

Gentlemen of the Jury—The Marshal 
himself has repeatedly been accessary to 
more glaring violations of the sentence of 
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the Court than that for which he now 
prosecutes me. An escape, to be criminal, 
is, as contemplated in law, an act done 
with the intent wholly to abscond from 
and evade justice, whereas mine was a very 
contrary intention, as is evident from the 
use which | made of my liberty. The 
escape, if an offence, was such as the Mar- 
shal himself attempted to compromise ; and 
such as, on recapture, he had the imme- 
diate power to punish—a power which he 
did not fail to exercise. It is notorious 
that the sentence of the Court has fre- 
quently been violated by the Marshal him- 
self, who has seldom scrupled to allow such 
prisoners as could pay for the indulgence to 
quit the prison, and walk daily to any 
distance within the space denominated the 
rules, or even wholly to reside in them. 
And I have heard that neither the rules of 
the King’s Bench, nor the shores of the 
kingdom, have always limited their excur- 
sions. Every such practice is as much an 
evasion of the sentence of the Court, which 
contemplates an unremitted confinement 
within the walls, as any description of escape 
whatever. I[t is in reality an escape from 
prison by the assistance of the jailor. The 
notoriety of such enormities ought to ren- 
der it imperative on the Marshal to prove 
the maoner of the escape now alleged, were 
it only to shew that he himself was not an 
accessary. And even then, it could only 
be said, that the present prosecution is not 
for a violation of the sentence of the Court, 
but for not buying the confederacy of the 
Marshal. It is not for the commission of 
a breach of prison, but for not effecting it 
by bribery. The Marshal himself, when 
examined before a Committee of the House 
of Commons, did in effect acknowledge 
the existence of such practices; for he 
eagerly expressed a resolution not to be 
guiity of the like again. Indeed, the matter 
was so notorious, that the Committee did 
not enquire whether such things had been 
done, but whether he continued to do them ; 
Seeing, then, that such corrupt practices, 
like others elsewhere, are as notorious as 
the sun at noon-day, how could it be ex- 
pected that I should consider it any very 
serious offence to escape from the King’s 
Bench Prison? I had been condemned with 
seven others, and had applied for a new 
trial, but was told that I could not be 
heard, because all the convicted persons 
were not then present. 1 had said I could 
not compel them to come, and the law 
did not require an impossibility. But the 





answer was, that the practice of the Court 
required it, and that the practice of the 
Court of King’s Bench was the law of the 
Court of King’s Bench. Afterwards | was 
sent to the prison, where | found it was the 
practice to depart and go at large. Why, 
then, might not I conclude from what lL had 
been told, that the practice of the King’s 
Bench Prison was the law of the King’s 
Bench Prison? Why should practice con- 
stitute the law in one case and not in the 
other? 

If, however, I have trespassed by obsery- 
ing the practice of the prison rather than 
that of the Court, I have still to plead that 
my transgression was the fruit of oppression. 
Was it no extenuation to know that my 
imprisonment was unjust—to be conscious 
of my entire innocence of the crime for 
which that imprisonment was imposed as a 
punishment? Was it no extenuation that | 
escaped, not to evade the pain of that punish- 
ment, but to denounce the injustice of its 
infliction? ‘lo use my own previous lan- 
guage on the subject, “I staid long enough 
in prison to evince that I could endure 
restrainst as a pain but not as a penalty; I 
had staid long enough to be certain that 
my prosecutors were conscious of their in- 
justice, and to feel that my submission to 
their unmerited inflictions was losing the 
dignity of resignation, and sinking into the 
ignominious endurance of an insult. Was 
it unnatural then to think it high time to 
be gone? and my manner of going was of 
all others least exceptionable: not as als 
leged inthis indictment, ‘to the evil ex- 
ample of all others;’ for my plan scarcely 
any one knew, and none would dare to 
follow. I neither set an example that could 
be followed, nor follow the evil example that 
was set. Had ] made an escape by the old, 
cowardly, corrupt method, you would never 
have heard of this prosecution ; and as to 
my motives, they were. more than barely 
defensible: they were laudable. Mine was 
not an escape to defraud a creditor, or to 
do any man any injury, but to do and to 
obtain justice. I might, indeed, be mis- 
taken as to the mode by me adopted; but 
if it was an error, it was a venial one. It 
was an irregular way to be sure, but it was 
the only one which presented itself to my 
imagination at the time, wholly impressed 
as I was with indignation at the insolence 
and iniquity of those under whose conscious 
injustice I was suffering, and eagerly grasp- 
ing at the hope of exposing and repelling 
that injustice by any practical means. | 
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therefore effected my liberation with the 
sole view of assuming my seat in Parliament, 
and of reminding that Assembly, that their 
sentence of expulsion had been reversed by 
the People; and of demanding from them 
that strict investigation into the cause of 
my suffering, and into the conduct of my 
Judge, to which I was entitled, and which 
had not then, and which, I am sorry to 
say, has not yet been afforded tome. The 
House of Commons is described in the old 
writers upon the Constitution, to be the 
place “* where all wrongs are to be righted 
of which men cannot obtain redress else- 
where.”” And, therefore, in that House I 
had a right to expect ‘hat redress, which it 
is bound to aflerd to all, and in particular 
tome as a Member. Such was my object, 
and such, at the moment, was my hope ; 
and if | was too sanguine in that hope, it 
can only be accounted for (in my mind) by 
the alteration, or rather the deterioration 
of Parliament, from its original eod and 
institution. Such a hope in better days 
would have proved better founded. The 
Mirrour, written in Saxon times, says, 
“The Parliament was instituted for the re- 
dress of wrongs done by the King, the 
Queen, or their children, and especially 
ef those (wrongs) where one could not 
have otherwise common right.” The same 
thing is said in other words, by Finch, 
in old Norman French, which in English 
is, “* The Parliament has absolute power 
to make laws, judge of matters in law, try 
the life of a man, and cotrect errors in 
the iing’s Bench, especially where there 
is some mischiet which the ordinary course 
of jaw cannot remedy.” Knighton, a very 
old historian, says, Parliaments are held in 
orde: “* that poor as well as rich may be 
refreshed with peace and ease of their op- 
pressions, and always find infallible and sure 
refuge and succour.” And Rushworth says 
to the sime purpose, that Parliament is “ the 
corrective of injustice and oppression, which 
(corrective) is to be distributed to all, so 
that every man shall have that benefit and 
protection of justice that is due to him.” 
Now these passages shew a received opinion 
that injustice might be done to a man in 
the Courts out of Parliament, but in that 
highest of all Courts he was to look with 
assurance for redress. Such being the case, 
I, as a Member of that Court, might well 
Imagine that | had only to cross its thresh- 
hold to find not only refuge, but redress. 
That I was so actuated is notorious, for it 
was in that House, in possession, as I con- 





ceived, of that very refuge, and in search 
of that very redress, that | was found by 
my present prosecutor, who in open viola- 
tion of my privilege as a Member, and by 
right as a suitor, forcibly dragged me back 
to the seat of oppression; and in gross 
aggravation of that oppression, instantly 
immured me in a pestilent dungeon, and 
there held me immured for a period of 26 
days ; and who, instead of being punished 
for his violence and barbarity, imprudently 
calls on a Jury of his country to heap‘ fresh 
oppressions on the head of his persecuted 
victim. When the Marshal of the King’s 
Bench was first apprised of my absence, he 
sent ny servant with a message to Mr. 
Basil Cochrane, intreating, if he knew or 
could ascertain where | was, to endeavour 
to prevail on me to return, and that he 
would receive me privately at any hour 
of the night, and no notice should be 
taken of it. Mr. Cochrane replied that 
he should certainly advise me to return 
if I was seally absent, but could not believe 
it, having received a letter from me on the 
day before enclosing two franks, which 
letter, as soon asthe report of my absence 
was confirmed, Mr. Cochrane himself took 
and shewed to the Marshal, in order to 
evince that I had not made him acquainted 
with the transaction. But the Marshal im- 
mediately perceived that that letter might 
possibly answer another purpose, namely, 
that of raising a belief that I was actually 
in the prison on the day it bore date, and 
therefore in all probability was still con- 
cealed within the walls, for he immediately 
entreated Mr. Cochrane to allow him to 
shew that letter to the Chairman of the 
Committee of the House of Commons. And 
having so done, he begged Mr. C. to com- 
municate to me, that if | would imme- 
diately return, 1 should be received in the 
middle of the night by himself and one 
confidential turnkey, and that no other 
person should be in attendance, or know 
any thing of the matter; so that I might 
be found in my room the next morning, 
and it would appear that | had merely 
concealed mystif in the prison. Then, 
upon Mr. Cochrane’s assurance that he 
would use every exertion to effect the 
object proposed, and would, if possible, ac- 
complish it immediately, observing, that 
the Marshal would thereby save his three 
hundred guineas, the reward he had held 
out for my apprehension ; he seized Mr. 
Cochrane’s hand, and thanked him for his 
kind consideration for his interest, and the 
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trouble he took in the matter. And the | 


next day he wrote to Mr. Cochrane a letter, 
which is as follows :— 


Sir—In consequence of the conversation 
that passed between us yesterday afternoon, 
I was led to hope that [ should have the 
pleasure of seeing you in the course of the 
night, according to an arrangement that 
was (in a manner) made between us; but 
having been disappointed in that pleasure, 
and having been already sufficiently harassed, 
I should not like to sit up the whole of this 
night, as | did the last, unnecessarily. [ 
have, therefore, sent the bearer with this, 
in a confidential way, to request that you 
will let me know whether you have any ex- 
pectation of accomplishing so desirable an 
event for all the parties, as we bad con- 
templated —I am, Sir, your very obedient 
humble servant, 

W. JONES, Marshal. 

Basil Cochrane, Esq. &c. &c. 

King’s Bench, Tuesday Evening, 14th March, 1815, 


Hlence, it appears, that the Marshal was 
most anxious to Compromise an act, which 
he has since visited with the severest punisb- 
ment, and still represents as a great and 


-unattoned crime, and calling for further cas- 


tigauen. Mr. Basil Cochrane took the 
eailies!t opportunity of conveying to me by 
letter the Marsnal’s proposition, stating. that 
he would receive me privately at any hour 
of any night I would appoint, and that the 
Magshai was rejoiced at the idea of such 
an arrangement ; upon which | immediately 
wrote to Mr. Cochrane, informing bim that 
I had quitted the custody of the Marshal 
for the purpose of endeavouring to bring the 
conduct of Lord Eilenborough before the 
House of Commons, and that I should act 
acceidingly at an early day, probably the 
Tuesday following, and it was precisely on 
the Tuesday following that I did so act: and 
Mr: Cochra: e had, in the mean time, com- 
municated my intention to the Marshal, 
and had actually recommended him to have 
persons ip readiness to take me in charge, 
on my return from the House, and it was 
under the apprehension that such persons 
would be in attendance, that I went at an 
early hour, in order that my entrance might 
not be obstructed; not anticipating any 
violence within the walls, and being indif- 
ferent as to what might occur at my egress, 


provided | could succeed in my purpose of 


being heard in the House. The Marshal, 
therefure, had an opportunity afforded him 
of effecting his arrest by his own officers, 





and of avoiding the advertized payment of 
$00 guineas ; and therefore, if he has really 
sustained that, or any other considerable 
expence (which is most improbable) it is his 
own fault. I also announced my intention 
of going to the House, and for what pur- 
pose, by a letter to the Right Honourable 
the Speaker, on the very day that my 
absence from the prison was discovered, 
And I am assured that the Marshal bimself, 
through the medium of that communica- 
tion, had almost immediate intelligence of 
mv intention. So that in effect he had all 
along been apprized of the cause and object 
of my departure, and where I might ulti- 
mately be found; and through Mr. Coch- 
rane, he was made acquainted with the 
precise day. So that it is most evident 
that nothing could be further from my in- 
tention than to elude the sentence of the 
Court, however conscious | was of the 
injustice of that sentence. I avoided it 
for the moment, because I had no other 
hope of effectually remonstrating against it; 
but remonstrance, and not evasion, was 
most decidedly my object. The intention 
of the person charged is the gist of every 
criminal act; my departure from prison, 
therefore, was not an escape ip any criminal 
sense ; which, as before observed, is con- 
templated in low as an act done with intent 
wholly to abscond from and evade justice. 
It is such an intention carried into effect 
which constitutes the offence with which I 
am charged; whereas it bas been demon- 
strated, that no such intention existed, and 
it is well known that no such effect ensued. 
It is but too true that I have suffered the 
full term of the imprisonment decreed, 
with the aggravation of much wanton coer- 
cion and unnecessary restraint. The dun- 
geon, for such it is, in which the Marshal 
thought proper to incarcerate me, after 
my recaption, is usually called the Strong 
Room, but it has also another name. In the 
orders for the better government of the 
prison, made and signed by the Judges, in 
the year 1729, it is called the Hole—the 
hole or room, commonly called the Strong 
Room. It is near a hundred years ago since 
the Judges recognized it by that name, and 
length of time has not entitled it to a better. 
The recent Committee of Inquiry, treating 
of this hole, and of my confinement there- 
in, report as follows :—*‘ That places of con- 
finement within the walls of the prison, are 
called the Strong Rooms; _ there are two of 
them, and are both of the same size; one 
floored with stone, and the other with wood ; 
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both without fire-places, and without glass 
to the windows, which open into a small 
court, about six feet wide. In these miser- 
able places, persons have been shut up for 
months. Those who have beds, are permitted 
to bring them, but to those who have none, 
straw is furnished. It is in this place that 
Loid Cochrane has been confined for above 
three weeks: the windows were, however, 
sashed and glazed on the third day after he 
came into it, and the room carpeted; yet 
the cold, and damp, and offensive smells, 
so effected his health as to render his re- 
moval necessary.” The Committee report, 
that persons have been confined in the 
Strong Room for weeks and months, and 
that one person was so shut up for forty- 
two weeks, and his sufferings were most con- 
siderable. Nevertheless the Marshal had 
the confidence to tell the Committee that 
he never kept people there above a day or 
two, upon which the Committee courteously 
enough remark, “ they cannot suppose he 
wilfully concealed from them the fact above- 
mentioned ; and they must therefore con- 
sider this circumstance as furnishing another 
instance of his entire ignorance of all that is 
trausacted within the walls of the prison.” 
The Committee further declare their opinien 
(page 15) that the strong rooms are not fit 
places for confinement, and strongly re- 
commend the selection of some other apart- 
ment;- and suggest that whenever the 
necessity of punishing any prisoner oc- 
curs, the Marshal should immediately 
report the reasons thereof to the  visi- 
tors, and that the period of confinement 
should not be extended beyond a week 
without their special authority. On the 
subject of my confinement in the Strong 
Room, which occured in the inclement 
month of March, the Committee addressed 
some questions to Mr. Brooshooft, clerk to 
the Marshal, who stated that ‘“* Lord Coch- 
rane was confined in the Strong Room 
nearly a month, that it was two or three 
days before the windows were glazed ; that 
during the first part of the time he was not 
permitted to walk out into the little yard, 
except for the occasions of nature; that, 
owing to the darkness of the room, he had 
frequently seen him with a candle in the 
day time; that there was no mode of warm- 
ing the Strong Room: that Lord Cochrane 
made use of charcoal, till he (Brooshooft) 
begged he would doso no longer; that he 
complained of the cold and damp, and thé 
effensive smells arose, and that there was a 
Cesspool at the bottom, and a large butt un- 








derneath, for the reception of the urine :” 
meaning a considerable portion of the urine 
of the whole population of the prison; for 
the exterior of the wall, from its vicinity to 
the tap-reom, and to the entrance of the 
prison, is rendered the place of most fre=- 
quent resort for that purpose ; and although 
Mr. Brooshooft conceived that the place for 
making water was below the room, it is in 
fact immediately opposite. The Committee 
report, that urine is suffered to accumulate 
for sale, in receptacles that are never wash- 
ed, and the smell of it is generally com- 
plained of. In the strong room it may 
well be conceived to be intolerable, as well 
from the exhalation of the receptacles un- 
derneath, as from the soaking of the water 
itself through the wall, to say nothing of 
the effluvia of the privies, which are situated 
close to the Strong Room, and of the adjoin- 
ing piles of dirt which the Committee report 
as offensive and unwholesome. Such was 
the situation to which I was consigned by 
the Marshal for six and twenty days, and 
yet he still calls for further inflictions. He 
will have it that his pestilent ho'e is not 
quite so bad as a cell in the New Gaol in 
Horsemonger-lane, in which he asserts, I 
should have been confined, had he exercised 
his power of committing me to that prison 
on his own warrant for that escape, as he 
could have done, for the space of one 
month: that therefore I have not nad my 
full measure of punishment, and the Marshal 
will make no abatement. He must have 
an equivalent for the difference between the 
hole and the cell, and for the two odd days. 
To the odd days, in particular, he is espe- 
cially entitled, as he remitted them at the 
moment out of pure humanity; they could 
not then have been added without endanger- 
ing my life. He admits he was aware that 
my health would inevitably decline in that 
situation; for he has made it his boast that 
he “requested two medical gentlemen to 
attend, with a view to receive their succes- 
sive reports as to the progressive state of my 
health ;’ and that when they reported that 
it was so much impaired, that a longer con- 
tinuance might be attended with ‘“ dan- 
gerous consequences,” he determined to 
‘become my friend,” and remove me to 
another apartment; that is to say, he ascer- 
tained by surgical inspection, the extent 
to which he could torture me without abso- 
lute danger of death, and then critically in- 
terposed just in time to save my life, and 
preserve me for further inflictions. The 
present prosecution is the best comment on 
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the Marshal's boasted humanity. But, in 
fact, it was not till after the urgent certifi- 
cate which 1 received from one of the gen- 
tlemen seut by the Marshal, as well as that 
of my own physician, Dr. Buchan, pointing 
out the absolute necessity of an immediate 
change of abode, had been transmitted to 
the Hon. Mr. Bennet, Chairman of the 
Committe of Enquiry into the state of Pri- 
sons, and by him laid before one of the 
Secretaries of State; and until Mr. Bennet 
and Mr. Lambton (a Member of that Com- 
mittee) had remonstratedwith the Marshal, 
that he reluctantly determined to liberate 
me from the dungeon. These certificates 
were as follows :— 

“This is to certify, that | have this day 
visited Lord Cochrane, who is affected with 
severe pain in the breast; his pulse is low, 
his hands cold, and he bas many symptoms 
ofa person about to have a typhus or putrid 
feyer. These symptoms are, in my opinion, 
produced by the stagnant air of the Strong 
Room in which he is now confined, which 
has no ventilation, and is rendered extreme- 
ly damp and unpleasant by the exudation of 
urine coming through the wall. 

« Avex. B, BucHAN.” 


“13th April, 1815. 

“T hereby certify that I have visited 
Lord Cochrane, and am of opinion, from 
the state of his health at this time, that it 
is essentially necessary that he should be 
removed from the room which he now in- 
habits, to one which is better ventilated, 
and in which there is a fire-place. His 
Lordship complains of pain in the chest, 
with difficulty of respiration, accompanied 
with great coldness of the bands; and from 
the general state of his health, there is great 
reason to fear that fever of a low typhus 
may come on. 

“ RICHARD SAUMAREZ.” 

“ Newington, Surrey, April 14th, 1815.” 

(In reading these certificates, his Lord- 
ship was so much affected as to be almost 
incapable of proceeding. Mr. Justice Bur- 
rough begged his Lordship not to hurry 
himself, but to take his own time. Lord 
Cochrane apologized for the interruption, 
and said it was wholly attributable to the 
painful recollections, which reading these 
certificates had produced His Lordship 
then proceeded, } 

By an order of the Court for the better 
government of the King’s Bench prison, 
bearing date the 19th day o! May, 1760, 
and which is still in force, and is inserted in 





the appendix to the recent Report of the 
Committee of Enquiry (page 245), it ap- 
pears, that if in any case a prisoner shall 
either actually escape, or attempt to escape, 
the Marshal is empowered to remove him to 
the gaol for the county of Surrey, for such 
time as he shall adjudge, and think adequate 
to the offence, not exceeding the space of 
one month. Now, if the Marshal, in the 


present instance, had exercised such authority, by 
removing me to that prison, he could have had 
no pretence, and I conceive no power of bringing 
the present prosecution, because the terms of his 
authority are, he shall commit the offender for 
such time, not exceeding one month, as he shall 
adjudge and think adequate to the offence. The 
exercise of such authority, therefore, implies the 
infliction of a judicial and adequate punishment, 
and must be an eflectual bar to ulterior proceed- 
ings. The language of his authority will admit 
of no other construction; and the fact is equally 
clear from the reason of the thing; for though he 
may possibly possess the option either to punish 
by virtue of his own warrant or to proceed by 
indictment, it can never be held that he is first to 
punish and then to prosecute; he is not to ad- 
judge and impose an ‘‘ adequate punishment” and 
then to apply to the Court for additional penalties, 
If, therefore, the Marshal had thought fit to re. 
move me to the county goal for the greatest Jength 
of time in his power, instead of incarcerating me 
in his own dungeon for nearly the same period, he 
could not have promoted the present indictment. 
Here then is a reasonable motive for the boasted 
forbearance of the Marshal. The rigorous cell 
would have precluded him from the exercise of 
further barbarity; but the merciful hole still 
left him a pretence for continued persecution. 
But when it is considered that the Marshal, on 
committal of a prisoner to the county goal, has 
no authority to dictate to the keeper of that prison 
upon the mode of confinement, but merely to re- 
quire him to receive and safely keep him in cus- 
tody, it may fairly be doubted, that if he had so 
acted by me, whether the keeper of that prison 
would have attempted greater rigour than the 
Marshal himself did actually exercise. He might 
not have deemed it necessary to have had recourse 
to acell, butsome less obnoxious place of secu- 
rity. But cell or not, it could not have been 
more gloomy, damp, filthy, or injurious to health, 
than the Marshal’s own dungeon. Again, the pu- 
nishment inflicted was not limited to close con- 
finement for six and twenty days in the hole or 
strong room, but the apartment to which I was 
then removed, namely, the grated chainber over 
the lobby, was also a place of close c nfixement ; 
and the Marshal did there retain me closely con- 
fined from the day ot my removal from the Strong 
Room, to the expiration of the twelve months for 
which I was sentenced by the Court, being a period 
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' for one month is as well for the safe custody 


' powered to do that which is deemed to be at once 
» equal to both purposes. 
_ “That as well for the safe custody of the prison- 
fs within the said prison, as for the punishment 
| of such prisoners as shall be guilty of any misde- 
| Meanours within the said prison, it is hereby 


custody of the Marshal of the said prison, shall 
| ecape, or attempt to escape, out of the said pri- 
son, or shall be aiding, abetting, or assisting any 
' prisoner or prisoners to make their escape out 
of the said prison (&c. &c.) that then, it shall 


» Son, fer the time being, to remove all or any such 
Prisoner or prisoners so offending, to the goal for 
the County of Surrey, in the Borough of South- 
| wark, or to the prison of the Marshalsea there, 


49 the said Marshal shall adjudge and think ade- 
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of nearly ten weeks, not to mention the additional 
fortnight which I endured in resistance to the 
pecuniary part of that unjust sentence — with 
which, if 1 had not found that my liberty was 
become essential to my life, and felt the duty of 
opposing another flagrant attempt at pluader in 
another place, I never could have complied. The 
escape, therefore, has already been visited by the 
privation of air and exercise for the space of more 
than three calendar months, by an individual 
whose legal powers of punishment is limited to 
one month only and represented to be adequate to 
the offence; and yet his malignity (if he is really 
the principal in this business it still unsated, and 
he still calls for additional vengeance. Will any 
mian say that close confinement in a dungeon for 
one month, ard in a garretfor three, is no punish- 
ment? Or is any man to be punished twice or 
thrice for one past offence, because the first of 
those punishments may have operated as a pre- 
yeutative ? Is there any law which authorises 
punishment by anticipation? or which enjoins 
execution on suspicion of a crime being in contem- 
plation? Is not death itself a punishment for 
the past, because it is also a preventative for the 
future? Does reason, justice, or even law itself, 
know any such distinction ? No! not even the 
rule of Court, the Marshal’s own law, which 
expressly declares that his power of committal 


as the punishment of the offending party.— 
It does not say that he is to coerce for precaution, 
and to prosecute for punishment; but he is em- 


His authority runs thus: 


ordered, that in case any prisoner or prisoners in 


and may be lawful for the Marshal of the said pri- 


or tothe Bridewell within the said Borough, at 
the discretion of the said Marshal, tor °c. time 


quate to the offence or offences for which such 
Prisoner or prisoners shall be so removed as afore- 
said, not exceeding the space of one calendar 
month for the first offence.’’ It then goes on to 
“y, that “if any of the said prisoners shall 
offend a second time, it shall and may be Jawful 
for the said Marshal to remove the offending party 
‘0 any of the above-meutioned prisons for such 


me as he shall adjudge and think adequate for the 
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| offence, not exceeding the space of three months.” 
So that notwithstanding the Court of King’s Bench 
conceived that three months’ close confinement 
was a punishment fully adequate even for a repe~ 
tition of the offence with which I am charged, 
and have instructed their officer so to consider it, he 
not only has had the audacity to exceed that inflice 
tion for the first offence, but now implores that 
Court, whose servant he is, and whose authority 
he has thus exceeded, to impose additional penal. 
ties. Is it then to be endured, that the Marshal 
should extend such punishment to more than three 
times that period; and then proceed by indict- 
ment for an act which he himself has so unlaw- 
fully, inhumanly, and excessively over-punished ? 
He has either the incredible effrontery to require 
the Court to encourage and imitate him in the 
vindictive violation of its own public ordinance, 
made for° his governance, or he acts in obedience 
to secret instructions, 


The Noble Lord, after some further remarks, 
which we lament our limits prevent us from ine 
serting, said he had but two words more to add, 
and these were to express the surprise which he 
felt at the conduct of the Counsel whom he had 
employed to advocate the cause in the first indict 
ment which had been preferred against him, That 
gentleman had thought proper to unite his defence 
with that of the other defendants on the record, 
and had thereby aeted in direct opposition to his 
wishes. He meant not to ascribe this to any ime 
proper motive on the part of his counsel; but he 
felt it his duty to state, that whatever might have 
been the cause, the effect was peculiarly unfortue 
nate to him. He had also to remark, that the 
counsel who had appeared against him on that 
occasion, and whom he did not then see in court 
(Mr. Gurney)— 


Mr. Gurney rose and said, I am here. 
Lord Cochrane, in continuation, observed, that 
that gentleman had actually received retaining fees 
from him, had attended consultations on his case, 
ard yet, to his astonishment, appeared in the lists 
against him. 

Mr. Justice Borough.—Such imputations are 
extremely improper. 
Mr. Gurney.—My Lord, they are not true; I 
never was retained by the Noble Lord in the case to 
which he alludes ; I was, indeed, consulted on the 
part of the Noble Lord, respecting a prosecution 
tor a libel, and I wrote my opinion on that subject. 
Three weeks after I was offered a retaining fee in 
the prosecution against the Noble Lord, but I re- 
fused to accept it, having been already engaged 
against him, and it was not for six months after 
wards that I heard a doubt suggested of the pro- 
priety of my conduct. 
Mr. Justice Burrough.—No one believes, Mr. 
Gurney, that you could have done any thing incon- 
sistent with your characters as a barristerand a gen- 
tleman. 
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Lord Cochrane.—I can only say such charges 
were made in mv Attorney’s bill to me. 


Mr. Marryatt.—I hope the Neble Lerd will call 
some evidence after the extraordinary speech he 
has made. 

Mr. Justice Burrough.—No; I am sure no evi- 
dence will be called. The Noble and Learned 
Judge then proceeded to address the jury. He said 
he was most anxious that the Noble Defendant 
should have had an opportunity of stating every 
thing which he pleased ; and he was the more 
desirous to take this course from the daily misre- 
presentations which took place of the proceedings 
of the Courts of Justice, and from which, in tha 
present case, it might have been inferred, had he 
not heard every word which the Noble Lord had 
to say, that justice had rot been duly administered. 
After having patiently heard all the Noble Lord 
had to offer, however, he could not but remark, 
that, with all his attention, he had not been able 
to discover a single sentence of the Noble Lord’s 
speech, which, directly or indirectly, applied to 
the issue which they were called upon to try. He 
entertained a hope that the defendant would not 
have taken the course which he did. Nothing 
could have been more unjust than to endeavour 
to asperse and vilify the character of a pub- 
lic officer, whom the Noble Lord must have 
known could have no opportunity of vindicating 
himself. The Noble Lord had detailed charges 
against the Marshal of the King’s Bench, which, 
even if well founded, had nothing in the world to 
do with the conduct imputed to his Lordship ; 
but which, as they could not be answered, it 
was inconsistent with the principles of justice 
and of honour to have made. — After what 
had passed, he trusted that there was not an 
individual in Court who would not at once dis- 
miss from his breast a conclusion founded upon as- 
persions to which there was no opportunity of 
replying. The enly question for the Jury to de- 
cide on this occasion was, whether Lord Cochrane 
had been committed to the custody of the Marshal 
of the King’s Bench, for a given period; and if he 
had been so committed, whether he had not been 
found at large before the expiration of that period, 
That he had been comimitted was proved by evi- 
dence of the most incontrovertible description ; 
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and that he had escaped wasas clearas the sun at 
uoon-day. The Jury, therefore, could only come 
to the conclusion that the charge imputed to him 
was well founded. 

The Jury now proceeded to consider their ver. 
dict; and aftera few minutes’ consultation, Mr. 
W. Haydon, the foreman, begged to ask, whether 
the Jury were at liberty to accompany their ver. 
dict by any remark beyond the simple decision of 
guilty or not guilty ? 

Mr, Justice Burrough.— You will find your 
verdict as to the simple fact, whether Lord Coch. 
rane was committed to the custody of the Marshal 
ef the King’s Bench, and whether, after being so 
committed, he did not escape before the expiration 
of his stipulated confinement. 

Mr. Vincent (another juryman.)—Are we per. 
mitted, in returning our verdict, to accompany it 
by an expression of our opinion? Are we allowed 
to recommend the defendant to mercy. 

Mr. Justice B.—Certainly ; you are at liberty, 
if you shall think fit, to recommend the defendant 
to mercy. 

The Jury now consulted again for a short time, 
when their Foreman returned the fellowing verdict. 
—‘* We are of opinion that Lord Cochrane is 
guilty of escaping from prison, but we recommend 
him to mercy, because we think his subsequent 
punishment fully adequate to the offence of which 
he was guilty.” 

Mr, Justice Burrough—‘‘ I will state your ver- 
dict, Gentlemen, precisely in the terms in which 
you have given it.”” His Lordship then wrote 
down the verdict as reported by the Fereman. 

Lord Cochrane.—‘‘ My Lord, I want justice, 
and not mercy.’’ On the verdict being finally re. 
corded, there was a marked sense of approbation, 
and fora moment the decorum of the Court was 
interrupted by clapping and other demonstrations 
of satisfaction. 

Mr. Justice Burrough said, if such indecorous 
conduct was repeated, he should commit the offen. 
ders to custody, There was-no ground for rejoic. 
ing, because the Jury, after finding the defendant 
guilty, had thought proper to recommend him to 


mercy. 


(Further remarks in the next Number.) 
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